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1.1 This policy lays out how Homes for Life (HfL) deals with tenant requests for assignation,
sublet, joint tenancies, succession, mutual exchange, and lodgers.

1.2 The following principles govern the operation of this policy:

e Adherence to legislation
e Fairness and transparency

13 The objectives of this policy are to provide:

e Matrimonial Homes (Family Protection) (Scotland) Act 1981

e Housing (Scotland) Act 2001

e Scottish Social Housing Charter

e SEDD Circular 6/2002, Housing (Scotland) Act 2001 — Scottish Secure and Short
Scottish Secure Tenancy

e Housing (Scotland) Act 2014

e Scottish Government Guidance for Social Landlords (2019) — Scottish secure
tenancies and short Scottish secure tenancies - assignation, subletting, joint
tenancies and succession

2.1 The Board of HfL in its formal approval of the policy acknowledges that it accepts
full responsibility for its implementation.

2.2 The purpose of this policy is to describe HfL’s approach to succession, and tenants’
requests to transfer their tenancy to a member of their household, sublet the
property, take in a lodger, or exchange properties with a tenant of another
Registered Social Landlord.

2.3 Day-to-day responsibility for the operation of this policy lies with the CEO and
appropriate Managers of HfL.

2.4 All relevant employees have a responsibility to ensure that this policy is applied as
instructed. The policy will be implemented using the following approaches:

3.1 Under the Scottish Secure Tenancy tenants have certain rights, some of these are
ones they can request such as assignation, sub-letting and a joint tenancy, whilst
others are clear rights which apply in certain situations such as succession.

3.2 The Housing (Scotland) Act 2014 introduced an occupancy requirement for certain
tenant rights, and a requirement that the landlord has to have been notified of the
change in the household.
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3.3

4.1

4.2

4.3

4.4

4.5

Our Scottish Secure and Short Scottish Secure Tenancy Agreements include a
specific section on tenant responsibilities for notifying us of changes in household
circumstances including when anyone moves into, or out of their home.

Assignation describes the process when a tenant (known as the principal tenant)
transfers the rights and responsibilities of their tenancy to another person or
persons (known as the assignee).

Scottish Secure tenants have a legal right to assign their tenancy to another person
providing that the person has been living in the property continuously for 12 months
before the date of the application and the application complies with the conditions
set out in Clause 3.4.

Before a tenant can assign their home to someone else, they must apply in writing
to us for permission to do so and get our consent. All tenants of the property (if a
jointtenancy) and/or any person who has an occupancy right under the Matrimonial
Homes (Family Protection) (Scotland) Act 1981 must agree in writing to the
assignation request. The proposed assignee must also complete a written
application form.

We will give the tenant either consent or refusal (and in the case of refusal, the
reasons for refusal) in writing, within one month of receiving the assignation
request. If we fail to respond within this time period, then we will be considered to
have consented to the request.

Assignation will only be considered if:

J The house has been the tenant’s only or principle home during the 12
months immediately before the tenant applies for written permission to
pass their tenancy to someone else.

) The person the tenant wishes to pass their tenancy to must have lived at
the property as their only or principal home for the 12 months before they

apply.

J The tenant, joint tenant, or person they wish to assign their tenancy to
must have notified HfL that the person they wish to assign the tenancy to
is living in the house. The 12-month period does not start unless we have
been notified that the person is living in the property as their only or
principal home.

. The proposed assignee is at least 16 years old, and a close relative of the
tenant, or has some close association with the tenant, and has no
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4.6

5.1

5.2

5.3

alternative accommodation which they could reasonably be expected to
occupy.

We are likely to refuse an assignation request in the following circumstances:

] If we are taking legal action against the principal tenant for a breach of
tenancy.

Where in our opinion the assignation would result in the home being
overcrowded or under occupied.

J If there is appropriate evidence that the applicant is or has been guilty of
serious antisocial behaviour and/or it is likely in the opinion of our staff that
the assignee will cause annoyance, harm or risk to HfL tenants, staff, or
neighbours.

J If we propose to carry out work to the house which would affect the
accommodation likely to be used by the assignee.

° Specially adapted accommodation or accommodation with additional
services (such as supported housing) will not be eligible for assignation
unless the assignee requires that type of accommodation.

J If there are rent arrears or tenancy related debt. However, this
requirement may be relaxed if there are urgent health or social grounds for
the assignation, or the arrears are caused by delays outwith the tenant’s
control such as delayed payment of benefits, or the tenant has made
regular payments to reduce the arrears under a formal repayment
arrangement for the past six months, and the assignee agrees to pay the
remainder of the arrears.

Subletting describes when a tenant (known as the principal tenant) moves out
temporarily and rents all or part of their home to another person. This person then
becomes a sub-tenant of the principal tenant. We may allow tenants who are absent
from home for a period of time to sublet their home in order to make the best use
of the housing stock.

Before a tenant can sublet all or part of their home, they must apply in writing to us
for written permission and get our written consent. The proposed sub-tenant must
also complete a housing application form. All tenants of the property (if a joint
tenancy and/or any person who has occupancy right under the Matrimonial Homes
(Family Protection) (Scotland) Act 1981 must agree in writing to the sub-let request.

We will give the tenant either consent or refusal (and in the case of refusal, the
reasons for the refusal) in writing, within one month of receiving the sub-let request.
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54

5.5

5.6

5.7

5.8

5.9

5.10

If we fail to respond within this time period, then it is considered that we have
consented to the request.

Subletting will only be considered if:

e the tenant has been the tenant of the house throughout the 12 months
immediately before they apply for written permission to sublet their home; or

e ifthey were not the tenant throughout that period, the house must have been
their only or principal home during those 12 months; and the person who was
the tenant at that time must have notified us that the person who is now the
tenant was living there.

There are no residency conditions for the person that wants to live in the property
as a sub-tenant.

A subletting request will not be approved if we are taking legal action against the
principal tenant for a breach of tenancy. In addition, a subletting request will not
normally be approved if there are rent arrears or tenancy related debt. However,
this requirement may be relaxed if there are urgent health or social grounds for the
sublet, or the arrears are caused by delays out with the tenant’s control such as
delayed payment of benefits and the tenant has made regular payments to reduce
the arrears under a formal repayment arrangement for the past six months.

We must approve the proposed sub-tenant and will normally require a satisfactory
report from a former landlord of the proposed sub-tenant. We may refuse a sublet
request if there is appropriate evidence that the applicant is or has been guilty of
serious antisocial behaviour and/or it is likely in the opinion of our staff that the
proposed sub-tenant will cause annoyance, harm or risk to HfL tenants, staff or
neighbours.

Specially adapted accommodation of accommodation with additional services (such
as supported housing) will not be eligible for sublet unless the subtenant requires
this type of accommodation.

The request to sublet will not be approved if we propose to carry out work to the
house which would affect the accommodation likely to be used by the sub-tenant.

If permission is granted to sub-let, it will have the following conditions:
e the sub-let must not result in overcrowding

e any rent to be charged to the sub-tenant must be considered reasonable by
us

e the principal tenant must have a written agreement with their sub-tenant (this
must be an Occupancy Agreement and not a Private Residential Tenancy
Agreement)
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e we must approve the written agreement

5.11 There is no legal relationship between the sub-tenant and HfL. The sub-tenant will pay

rent to the principal tenant. The principal tenant will continue to be responsible for
all the conditions of the tenancy, including the behaviour of the sub-tenant, and the
principal tenant will normally be requested to pay their rent by Direct Debit.

5.12 The initial period of the sublet will be for a maximum of six months. The sub-let may be

extended beyond this period at our discretion. The principal tenant must request an
extension of the sub-let at least a month before it is due to come to an end.

5.13 The principal tenant will be responsible for ending the tenancy of their sub-tenant at

the end of the sub-let agreement period or if they end their own tenancy. The
principal tenant will also be responsible for any legal or other costs associated with
ending the tenancy of their sub-tenant. HfL will not be responsible for re-housing
the sub-tenant in these or similar circumstances e.g. death of the principal tenant.

5.14 The principal tenant must keep HfL advised at all times of their contact address.

5.15 If a tenant sublets all or part of their home without our written permission, we will

6.1

6.2

6.3

request that they terminate the arrangement immediately, and if they fail to do so,
we will take action to end their tenancy.

Before a tenant can have someone added to their existing tenancy agreement as a
joint tenant, they must apply to us for written permission to do so (using an
application form available on our website) and get our written consent. The person
the tenant wants to add as joint tenant, and any existing joint tenants, must apply
in writing along with the tenant.

The proposed joint tenant must have lived at the property as their only or principal
home for the 12 months before the tenant applies for them to become a joint
tenant. The tenant, joint tenant or proposed joint tenant must have notified HfL
that the person they wish to become a joint tenant with is living in the house. The
12 months period does not start unless we have been told that the person is living
in the property as their only or principal home. The 12-month period applies to
anyone wanting to be a joint tenant including the tenant’s spouse, civil partner, or
co-habiting partner.

Joint tenancies ensure that each person has the same rights and responsibilities. We
will normally give a joint tenancy for all new and existing tenancies when it is
requested and where the notification and residency requirements (if appropriate)
have been met.
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6.4

6.5

6.6

6.7

7.1

7.2

7.3

7.4

However, there may be some circumstances when a sole tenancy may be more
appropriate to protect the rights of an existing sole tenant. Therefore, before
granting a joint tenancy, we will consider whether there are any issues in relation
to the person’s residency in the house that could affect the future sustainability of
the tenancy.

When we agree to add someone to an existing tenancy, both parties will be required
to sign an Addendum to the existing Tenancy Agreement.

A joint tenant can end their interest in a tenancy by giving us and the other tenant
28 days’ notice, and the remaining tenant then becomes the sole tenant. We will
issue a variation of tenancy notice to the remaining sole tenant.

If there are rent arrears, we will make clear to both joint tenants that we are entitled
to pursue either or both in respect of debts that accrued during the period the
tenancy was a joint tenancy. The debt will remain on the current tenancy however
we may also pursue the former joint tenant on the basis that they were jointly and
severally liable.

Certain categories of persons, known as ‘qualified persons’ have the legal right to
succeed to a Scottish Secure Tenancy on the death of the tenant.

Priority for succession is given to the tenant’s spouse, civil partner, or joint tenant,
provided (in all 3 cases) that the person’s only or principal home was the house in
question at the time of the tenant’s death. For these persons there is no qualifying
residency period.

If no one in the above category qualifies, or if the tenancy is declined by him/her, a
person falling within the following categories (in this order) are qualified persons
where the house has been their only or principal home throughout the 12 months
ending in the tenant’s death:

e Partners (cohabitants of either sex, including same sex cohabitants)
¢ Members of the tenant’s family aged 16 or over; and
e Carers aged 16 or over who have given up a previous only or principal home

To have a right to succeed to a tenancy after living in the house for 12 months, the
‘qualifying person’ or the tenant must also have notified us that the person wishing
to succeed to the tenancy is living in the house and that the house is that person’s
only or principal home. The 12-month qualifying period does not start until that
notice has been given. The tenant (or joint tenant) or the person who has moved
into the house are responsible for notifying us that the person has moved in.

Page 7 of 12




7.5

7.6

7.7

7.8

7.9

7.10

8.1

8.2

8.3

If the house is substantially adapted or designed for the use of persons with specific
needs, only spouses, civil partners, joint tenants, partners, or qualifying persons
who require adapted accommodation can succeed to tenancies in this category.
Others who would have succeeded, had the house not been adapted, do not have
a right to succeed to the tenancy but have a right to alternative suitable
accommodation.

Where a spouse, civil partner, joint tenant, or partner succeeds to a tenancy of a
property which has adaptations they do not require, we will discuss with them
sensitively the possibility of a move to suitable alternative accommodation in the
future. If they wish to consider this, we will give them priority to transfer to suitable
alternative accommodation.

We normally expect that someone who is seeking to succeed to a tenancy as a carer
will be able to provide details of the amount and type of care provided along with
independent information from either the tenants GP or social worker. We will
normally also expect proof of entitlement to relevant welfare benefits.

Where there is more than one qualified person at any level, they will require to
come to an agreement within four weeks of the tenant’s death on who should
succeed to the tenancy. Where this is not possible, we will decide in conjunction
with the individuals.

Legislation allows for two rounds of succession. If these have passed and a person
who would have succeeded to the tenancy but cannot because the second round of
succession has passed, remains in the house, we will normally allow the individual
to remain in the property on an Occupancy Agreement until they can be assisted to
find alternative accommodation. Our approach will take account of the individual’s
circumstances and of the demand for the property which they are occupying.

Where an applicant does not meet the criteria for succession, we will carefully
consider all of the circumstances of the individual case and consider whether it is
appropriate to allocate a new tenancy to them.

We recognise that tenants may, for a variety of reasons, need or want to move
home at some point in their lives. We facilitate tenants to fulfil their housing
aspirations through mutual exchanges.

We operate a joint exchange list with East Lothian Council, East Lothian Housing
Association and 40 other landlords called East Lothian X-Changes. This is hosted on
East Lothian Housing Association's website.

When a tenant has identified another tenant to exchange with, both parties are
required to complete an Mutual Exchange Application Form.
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8.4

8.5

8.6

8.7

8.8

We will give the tenant either consent or refusal (and in the case of refusal, the
reasons for refusal), in writing, within one month of receiving the application to
exchange. If we fail to respond within this time, then we are considered to have
consented to the request.

We will not normally give permission for an exchange to proceed if:

e We do not have the written consent of all tenants involved in the exchange.
This includes joint tenants and any person who has occupancy rights under
the Matrimonial Homes (Family Protection) (Scotland) Act 1981.

e The exchange applicant has lived at their current address for less than 12
months.

e Either applicant has rent arrears or any other housing related debt.

e There is evidence that either party to the exchange has seriously breached
their tenancy agreement in the last 12 months or is the subject of current legal
action by their landlord for a breach of tenancy.

e The condition of the current property (including any garden area) occupied by
either party to the exchange is not of an acceptable standard as defined by us
in our Lettable Standard document.

e The exchange will result in the under-occupation or overcrowding of a
property taking future housing needs into account.

e Either of the parties to the exchange do not need the adaptations or additional
services provided (such as specially adapted supported housing).

e We receive an unsatisfactory landlord report for a tenant of another landlord
or where we have concerns about the ability of the incoming tenant to sustain
a tenancy successfully.

e |t is the professional judgement of our staff that an exchange to a particular
property is not in the best interests of the applicant or us.

We may relax certain eligibility criteria if there are urgent health, social or financial
grounds for an exchange. The decision to relax exchange eligibility criteria can only
be made by the Housing Manager within the Housing Services Team.

We will visit each tenant and other exchange applicant if reasonable driving distance
and contact current and/or former landlords of exchange applicants from other
landlords to confirm information about their tenancy before making a decision on
an exchange application.

We and the landlord of the other party must agree in writing to the exchange taking
place. Thereafter a date is agreed for the exchange to take place.
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8.9

8.10

8.11

8.12

9.1

9.2

9.3

9.4

9.5

We will carry out safety checks of the gas and electrical installations before the new
tenant moves in. Thereafter tenants exchanging must accept the property in its
physical condition at the time of the exchange. We will not carry out any repairs
that are the responsibility of the tenant.

We reserve the right to withdraw permission for an exchange if new or additional
information that adversely affects the application comes to light after we have
made our decision. We will always notify withdrawal of permission in writing to both
exchange applicants.

If tenants have failed to obtain our written permission to exchange or gone ahead
with an exchange when permission has been refused, then the exchange is unlawful.
Both parties will be in the serious situation of (a) having no legal interest in the
property they have moved into, and (b) being liable for the rent and any other
obligation of their original tenancy. In this situation we will insist that both tenants
return to their original home and take legal steps to terminate the tenancies if
required.

We cannot take responsibility for either party withdrawing from the exchange
before tenancy agreements are signed.

Tenants who wish to take in a lodger must make this request to us in writing and we
will give either consent or refusal (and in the case of refusal, the reasons for the
refusal) in writing within one month of receiving the request. If we fail to respond
within this time, it will be considered that we have consented to the request.

A lodger is defined as a person who is not a member of the family but occupies a
room or rooms of the property and may pay some form of rent to the tenant who
also continues to occupy the property.

We will not refuse permission unless there is good reason, however the following
conditions must be met:

. the arrangement must not result in overcrowding in accordance with
occupancy levels defined in the Tenancy Agreement;

J any rent to be charged to the lodger must be considered reasonable by us;
J we must approve the written agreement between the tenant and lodger.

We will require the proposed lodger to complete a housing application form and we
will normally require a satisfactory report from a former landlord of the proposed
lodger.

The request to take in a lodger will not be approved if:
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9.6

9.7

9.8

9.9

10.1

10.2

111

11.2

e there is evidence from an official source that the applicant is or has been guilty
of serious antisocial behaviour and/or it is likely in the opinion of our staff that
housing the lodger will cause annoyance, harm or risk to other tenants, staff or
others living in the locality.

e we are taking legal action against the tenant for a breach of the tenancy
agreement.

e we propose to carry out work to the house which would affect the
accommodation likely to be used by the lodger.

Tenants of accommodation with additional services (such as supported housing) will
not be given permission to take in a lodger unless the lodger requires this type of
accommodation.

If permission is granted, the tenant will continue to be responsible for the payment
of rent and will be responsible for the behaviour of the lodger. In terms of the
tenancy agreement, the lodger is a member of the tenant’s household.

There is no legal relationship between HfL and the lodger. The lodger has no right
to remain in the property if the tenant ends the tenancy or the tenancy is ended by
death or through the courts, and we are not responsible for rehousing the lodger in
these circumstances.

We have the right to withdraw permission at any time if there are problems relating
to the lodger.

Tenants have the right to appeal against any decision made by us concerning
assignation, subletting, joint tenancies, succession, exchanges or lodger issues using
our Complaints Procedure.

Tenants also have a right of appeal to the sheriff court if we refuse their assignation,
sublet joint tenancy, exchange or lodger request.

We will not discriminate in the operation of this policy on the basis of age, disability,
gender reassignment, marriage and civil partnership, pregnancy and maternity,
race, religion or belief, sex, or sexual orientation.

We aim to promote equal opportunities and comply with the requirements of the
Equality Act 2010
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12.1

13.1

14.1

14.2

15.1

All relevant staff will receive training for them to understand and apply our policy
appropriately.

Any complaint relating to any aspect of HfL Tenancy Management will be dealt with
in accordance to HfL’'s Complaints Handling Policy.

The Housing Manager is responsible for monitoring through performance reporting
and review process. Any matter which demonstrates a serious failure of internal
controls should also be reported immediately to the Chief Executive Officer (CEO)
who will report such matters to the Board.

The HfL Board will monitor performance through the submission of quarterly
reports to make sure that the aims of this policy are being achieved.

This policy will be reviewed at every 3 years or where there has been new legislation,
or a change in regulatory requirements or policy guidance.
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